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The papers within the last few months have been unusually 
full of cases of contempt of court. Mr. Gompers and other la- 
bour leaders have their cases in the Supreme Court 
Contempt of of the United States on a writ of certiorari to the 
Court. Supreme Court of the District of Columbia, 

which latter Court sustained the lower Court in 
inflicting fine and imprisonment upon these men for what was al- 
leged to have been a willful and flagrant violation of an injunc- 
tion order of the lower court. The case being now pending in the 
Supreme Court of the United States, we have no comments to 
make upon it. 

In the United States Supreme Court the defendants Shipp, 
etc., in the lynching case from Tennessee, editorially alluded to 
in the Register, vol. XVI, p. 327, have been imprisoned — a re- 
hearing being denied. 

In our own Supreme Court two contempt cases have just been 
reversed, i. e., Edmonston v. Commonwealth, decided Nov. 26th, 
1909, and Lilly v. Commonwealth, decided same time. Both of 
these cases were from the Circuit Court of Alexandria County 
and both were against witnesses who refused to answer questions 
on the ground that the answer tended to incriminate them. The 
Circuit Court fined and imprisoned these two men for refusal to 
answer questions propounded to them by the Grand Jury, claim- 
ing that if they should answer the questions their answers would 
result in an indictment and criminal prosecution of themselves. 

The Court required the witness to answer three of the ques- 
tions "yes" or "no" but the witnesses still refusing they were, as 
stated, fined. Our Supreme Court reversed the Circuit Court 
and ordered the contempt proceedings to be dismissed. It 
is impossible to see how any other result could have been 
reached under Temple v. Commonwealth, 75 Va. 892. Barring 
any suggestion that the witness was contumacious or acting in 
—5 
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bad faith, the right is guaranteed by our Constitution to decline 
to answer any question, the answer to which may tend to incrimi- 
nate a witness. 

In a Western State lately an editor has been very properly held 
in contempt, for publishing in his newspaper comments upon a 
trial then in progress and stating that an answer filed in the case 
was untrue The right to comment in decent and proper terms 
upon a Court's decision after it is promulgated is unquestioned; 
but the right to comment adversely or favorably in the public 
prints upon a case in process of trial, is a dangerous, mischievous 
and wicked interference with the due and orderly administration 
of justice and no punishment, in reason, can be too severe for it. 

Were the Register permitted to moralize, it might be tempted 
to write at length upon frequent occurrences of flagrant disobedi- 
ence of the orders of the courts, as an evidence of a growing dis- 
regard of reverence and respect for the higher powers — a ten- 
dency, alas! steadily growing in these United States, and not 
confined to legal matters or to litigants. 



Probably one of the most remarkable cases of contempt which 
has recently occurred was in the English Channel. Officers of 

one of the English Courts boarded the Rhen- 
Contempt on ania, then within three miles of the English 
the High Seas, coast, and producing a writ invited the captain 

to bring his ship into Dover, and on the cap- 
tain's refusal to take this course, coupled with a genial invitation 
to his unexpected visitors to enjoy his hospitality until the ship 
reached Bremen, were taken by him to that place. The validity 
of the arrest could not be disputed. Whether or not the seas en- 
compassing England are for a distance of three miles actually 
a part of the King's dominions, is a matter about which jurists 
have wrangled. There is, however, no doubt that by interna- 
tional usage a maritime state is entitled to exercise jurisdiction 
over its so-called territorial waters; and § 688 of the Merchant 
Shipping Act, 1894, re-enacting a provision of earlier statutes be- 
ginning in the reign of George IV, expressly provides that if in- 
jury has been caused to the property of British subjects by any 
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foreign ship, and at any time she is found within three miles of 
the coast of the United Kingdom, a Court of Record may issue 
an order directed to any officer of Customs or other officer named 
by the Court for the detention of the ship until security be given 
to abide the event of an action. For the moment the captain of 
the Rhenania triumphed; but when the vessel reached a home 
port her owners, realizing the seriousness of his offense and the 
awkward consequences which would ensue if ever he or the ship 
came within the jurisdiction of an English Court, wisely gave 
bail and ordered him to purge his contempt by appearing person- 
ally in the High Court. The substantial fine of £100 which the 
learned President inflicted, is not too severe a punishment for 
what was obviously a flagrant contempt. 



Our friends, the newspapers, who certainly do not have on 
their staffs a legal editor, have been discussing a petition reported 
to have been gotten up in Tennessee, requesting 
The Pardoning the President of the United States to pardon 
Power in Cases Shipp and his "Co-Contemptors" for the con- 
of Contempt, tempt for which they were imprisoned by the 
Supreme Court of the United States in the 
lynching case that we have alluded to. That the President had 
such power is a very doubtful question. The Constitution of the 
United States gives to the President "the power to grant re- 
prieves and pardons for offences against the United States, ex- 
cept in cases of impeachment." See In re Nevitt, 54 C. C. A. 622, 
in which the Court held that the President had no power to re- 
lieve from imprisonment judges of a county court who had been 
committed for disobedience to a mandamus requiring them to 
levy a tax to pay a judgment against the county; but it had been 
held in several other cases that such a pardon is within the range 
of the perogative vested in the Executive. See v. Sauvinet, 24 
La. Ann. 119; In re Mason, 43 Fed. 510; In re Mullee, 7 Blatch- 
ford 23. But the contrary has been held in Texas. In Volume 3 
of the Opinions of the Attorney General of the United States, 
page 622, the Attorney General has given his opinion that the par- 
doning power of the President extends to cases of contempt ; but 
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this seems to be directly in the teeth of In re Nevitt, supra, which 
is the latest pronunciamento on the subject. We can see no rea- 
son, however, why the President should not have a right to par- 
don in any contempt case. The offense is one against the dig- 
nity of the State or of the United States, where it occurs in the 
Federal courts. The personality of the judge has nothing to do 
with the matter and it does seem to us that the pardoning power 
should come under the power possessed by the President under 
the Constitution. 



In the case of N. & W. Ry. v. Potter, Nov. 18th, 1909, 
our Supreme Court uses the following Ian- 
Instructions, guage as to the instructions given in this 
case (p. 744) : 

"It is unnecessary to review in detail the numerous instructions 
given in this case. It is sufficient to say that they do not 
properly submit the case to the jury. They are, in the main, 
not justified by the pleading, not based upon evidence, and re- 
late to subjects wholly foreign to the questions at issue." 

It might well be asked, what in the world were these instruc- 
tions about? "Not justified by the pleading, not based upon evi- 
dence and relate to subjects wholly foreign to the questions at is- 
sue." We can hardly imagine a severer condemnation. As it is 
not said by whom the instructions were asked, we suppose it re- 
lates to all, whether given on motion of the plaintiff or defendant 
or given ex mero motu, by the court — if any such were given. 
We are not surprised at the court's language, as severe as it is — 
though we know, of course, nothing of the instructions given. 
But that a similar criticism is justly merited in many cases be- 
sides the one under discussion, we do not doubt. 

Our whole system of instructions is absolutely wrong in man- 
ner and generally in matter. Liable to lead the court into error, 
to confuse and mislead the jury, and too often a carefully pre- 
pared trap intended for no other purpose, an instruction is often 
"lucus non est lucendo," and ought to have some other name. 

In another case from the same court an instruction which was 
modified by the court in Va. Portland Cement Co. v. Seal, Nov. 
18th, was held to be confusing and misleading to the jury. 
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And so in nearly half the cases which go up, the instruction 
proves a stumbling block and foolishness both to Jew and Greek. 
Can there not be some remedy? If half the ingenuity used by 
our learned lawyers in preparing instructions was exercised in 
searching out some way to get rid of the present method of pre- 
paring and giving them, the cause of justice would be furthered 
and reversals would be much lessened. 



In the case of Jackson v. Jackson, Nov. 18th, 1909, our Su- 
preme Court construes the partition statute in a way that will 

surprise some of the profession. In this case 
The Partition the lower court under § 2564, Va. Code, 1904, 
Statute. held that the language "allotment of part and 

sale of the residue" would not allow an allot- 
ment of part of the real estate to some of the parties and a sale of 
the residue for division amongst the others. In this case there 
were seven shares originally ; three could be laid off together in 
kind; the other four shares could be laid off together, but were 
not susceptible of division in severalty among the four to whom 
they were to be assigned. The Circuit Court allotted the three 
shares to those entitled thereto, and ordered the other four shares 
which were not susceptible of partition, to be sold and the pro- 
ceeds divided amongst those entitled thereto. 

The Supreme Court holds this to be wrong and uses the follow- 
ing language : 

"When it speaks of an allotment of part, it is intended that 
that portion of the subject of which partition can conven- 
iently be made in kind should be divided in equal portions, as 
near as may be, among all those who are entitled to share in 
the partition ; and that, in order to reach equality among those 
entitled, the court has the power in a proper case to charge the 
more valuable shares with the sum payable to those to whom 
the less valuable shares may be allotted ; and that so much of 
the subject as cannot be conveniently partitioned must be 
sold and the proceeds divided according to the respective 
rights of the parties." 

The court quotes 1 Minor on Real Property, § 963, Stewart v. 
Tenant, 52 W. Va. 559, and Zirkle v. McCue, 20 Gratt. 517, 
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though in this latter case the portion of Judge Staples' opinion 
quoted is merely dictum. 

The effect of this decision is to read into the statute after the 
words "or allotment of part," the words to all the parties in inter- 
est. 

We have never construed the statute in the way the Supreme 
Court now construes it, nor can we see any good reason why un- 
der its terms three heirs could not have their shares allotted to 
them in kind — if they elected and it were possible — and four 
have their shares laid off and sold, if the division of the shares 
was equitably and evenly made; and we believe this was the in- 
tendment of the law-makers. That it is often difficult to do this, 
we admit, but that it could not be done at all — except by consent — 
is a conclusion which we believe will appear novel to most of 
those who have read the statute. A reading of the statute would 
certainly seem to indicate that the intention or the law-makers 
was to get rid of every phase of the old common-law difficulty 
in making partition, and to allow the widest latitude in such 
proceedings. 



The automobile has made its first run into the Supreme Court 
in the case of Baugher v. Harman, Nov. 18th, 1909, but the only 
question before the court was one of neg- 
The Automobile in ligence, a scared and runaway horse being 
the Supreme Court, the "proximate cause" of the injury — the 
automobile being the scarer. The court 
reversed the judgment in Harman's favor on the ground that the 
"mobilist's" negligence was not established. 



One would be apt to say, if he was asked the question, that a 
mineral was any kind of a stone which existed in, upon, or under 

the earth. But the English House of Lords, in the 
What Is a case of the North British Railway Company v. The 
Mineral. Budhill Coal & Sandstone Company have recently 

shown that such an acceptation of the word was 
exceedingly illusive. So says the English Law Journal in its 
issue of Nov. 20th: 
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"The appellants were the lessors of certain lands near Edin- 
burg, which they had let to the respondents with the right to 
work 'the freestone metals and all other minerals' within a 
specified depth, and the question was whether sandstone was 
included within the description of 'minerals.' Both the Scot- 
tish Courts had held that sandstone was a mineral within the 
meaning of this lease and of section 70 of the Scottish Rail- 
way Consolidation Act, 1845, which reserves from any com- 
pany acquiring land 'any mines of coal, ironstone, stone, 
slate, or other minerals.' But their Lordships were of the 
contrary opinion, and allowed the appeal or the railway com- 
pany." 

The discussion of the authorities showed a quite extraordinary 
divergence of opinion as to the meaning of the word 'mineral.' 
In 1898 the House of Lords itself decided that building stone did 
not fall within a reservation of minerals in a charter (Menzies v. 
Breadalbane, 1 Shaw's App. 225) and in 1841 the Appellate Court 
in Scotland held that freestone or sandstone was not a mineral 
(The Duke of Hamilton v. Bentley, 3 D. 121). But these de- 
cisions were in private contracts, and in 1868 Lord Kinloch held 
that, so far as the Railways Act was concerned, the same words 
had a different meaning (Jamieson v. The North British Rail- 
way, 6 S. L. R. 188), and Lord Adam followed this later by 
declaring that limestone was a mineral in the same sense (Dixon 
v. The Caledonian Railway, 7 R. 216). In 1888 the House of 
Lords, reversing the decisions of the Scottish Courts, decided 
that a seam of clay was not a mineral (The Magistrates of Glas- 
gow v. Farie, 13 App. Cas. 657) ; but five years later Lord Stor- 
month-Darling adhered to the previous position, and held that 
freestone was a mineral (The Glasgow Railway v. Bain, 1893, 
21 R. 134), and in January, 1909, the First Division held the 
same of whinstone, the Lord President intimating, however, that 
he had grave doubts on the subject (The Fourth Bridge Rail- 
way Company v. Dunfermline (1909), 1 S. L. T. 236). In Eng- 
land the course of the authorities has been different, but it has 
not been at all uniform, and the Lord Chancellor had ample 
warrant for his statement that 'it is not possible to extract any 
uniform standard; the same is true of the opinion expressed by 
different learned judges. A variety of tests have been pro- 
pounded no one principal has been accepted.' The matter 
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was therefore at large so far as the House of Lords was con- 
cerned and their Lordships unanimously accepted the tests laid 
down by Lord Halsbury in the Glasgow v. Faric case — viz, that 
in deciding whether not in a particular case exceptional sub- 
stances are 'minerals' the tribunal has to determine what the 
word meant 'in the vernacular of the mining world, the com- 
mercial world and land owners' at the time of the purchase, and 
whether the particular subbtarice is so regarded as a mineral. 
This seems rather an uncertain test, for the result must vary 
according to the time and place, so that what may fairly be re- 
garded as a mineral near Edinburg in 1909 may not be a min- 
eral near London in 1919; but it affords a businesslike enough 
solution of the practical problem, and it is to be hoped that now 
the House of Lords has pronounced on it, there will be no fur- 
ther legal refinements on a word which has so obvious an ob- 
jective signification. 

But it is very doubtful if this narrow and restricted definition 
of the term "minerals" would be followed by any American 
courts, for it has been held repeatedly that such term includes 
salt, natural gas, petroleum, coal, paint stone and similar sub- 
stances, and does not signify merely that which is obtained from 
a mine, by underground mining, as distinguished from that which 
is quarried. Hartwell v. Camman, 10 N. J. Eq. 128, 64 Am. 
Dec. 448; Murray v. Allred, 100 Tenn. 100, 66 Am. St. Rep. 740 
and note ; Williams v. South Penn. Oil Co., 52 W. Va. 181, 43 
S. E. 217. 

Moreover, both in England and the United States, it has been 
held that the term "mineral" includes granite and stone. Arm- 
strong v. Lake Champlain Granite Co., 147 N. Y. 495, 49 Am. 
St. Rep. 683; Johnston v. Harrington, 5 Wash. 73, 31 Pac. 316; 
Northern Pacific R. Co. v. Soderberg, 104 Fed. 425 ; Micklethwait 
v. Winter, 6 Exch. 644'; Wainman v. Earl of Rosse, 2 Exch. 800; 
Earl of Ross v. Wainman, 14 Mees. & Welsby, 855. 
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In the case of Terrell v. C. & O. R. R. Co., Nov. 18th, 1909, 
the court in answer to the argument of the 

The Courts and defendant in error that the consequences of 

Consequences. the decision might seriously hamper the run- 
ning of trains and might possibly prevent it 

altogether, quoted from its opinion in Townsend v. N. Ry. & L. 

Co., 105 Va. 22: 

"It would be a source of regret if, in the administration of jus- 
tice by the establishment and enforcement of sound principles, 
the prosperity of our people should be hindered or checked, 
but it would be not only a source of regret but of reproach, 
if material prosperity were stimulated and encouraged by a 
refusal to give to every citizen a remedy for wrongs he may 
sustain, even though inflicted by forces which constitute fact- 
ors in our material development and growth. Courts have 
no policies and cannot permit consequences to influence their 
judgments further than to serve as warnings and incentives 
to thorough investigation and careful consideration of the 
causes submitted to them. Those duties being faithfully per- 
formed, courts may await the result with patience, if not al- 
ways with confidence, and say with the great Lord Mansfield, 
'Fiat justitia, ruat coclum.' " 

And that great Justice Wm. H. Peckham, whose death has so 
recently caused a serious loss to this country, in the case of U. 
S. v. Trans-Missouri, etc., 166 U. S. 299, said : 

"It may be that the policy evidenced by the passage of the Act 
itself will, if carried out, result in disaster to the roads and in 
a failure to secure the advantages sought from such legislation. 
Whether that will be the result or not we do not know and 
cannot predict. These considerations are, however, not for 
us. If the Act ought to read as contended for by the defend- 
ants, Congress is the body to amend it and not this court by 
a process of judicial legislation wholly unjustifiable." 

These two opinions — uttered with a due sense of their weight — 
are worthy of the great tribunals which pronounced them, and 
ought to be widely published and posted where the Congress and 
Legislatures could read and mark them. 

The evils of a law — no matter how great — if it be within con- 
stitutional limits, cannot be cured by the courts. Their duty is 
to construe the law — not to make or unmake it: and whilst it is 
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true that many of the courts have attempted to do this, the re- 
sult has been almost as mischievous as the bad law itself. With 
the consequences of the law the courts have no concern. The 
responsibility is upon the law-making body and the oftener this 
is reiterated and understood, both by -the people and the law- 
makers, the better for the country. And better still when the 
courts, disregarding public clamour and demagogic appeals, let 
it be clearly understood that they cannot check evils the law- 
makers have brought upon the country by bad or ill-considered 
statutes. 



